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IN THE 


^Hrutefci States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

' 

April Term, 1936. 



STATEMENT OF THE CASE. 

This case is here upon a Writ of Error issued out of 
this Court August 12, 1936, to the Municipal Court of 
the District of Columbia (R. 20) on Petition of the 
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plaintiff below seeking a review of the action of that 
Court in finding, upon final hearing, for the Defen¬ 
dant in Error (defendant below) and in entering judg¬ 
ment accordingly (R. 18 and 19). Application for the 
Writ was made at the direction of the Office of the 
Comptroller of the Currency (R. 19-20). 

The action was brought in the Court below by Plain¬ 
tiff in Error, John F. Moran, as Receiver for The De¬ 
partmental Bank, a Corporation, duly appointed by 
the Comptroller of the Currency of the United States, 
against Defendant in Error, Sydney B. Harrison, as 
owner of Seventy-five (75) shares of stock of the said 
bank, to recover of him an assessment of One Hundred 
Per Cent (100%) of the par value of the said stock, 
namely Seven Hundred Fifty Dollars ($750.00), with 
interest from November 25, 1932, and costs. The case 
was first brought to trial upon the Declaration, Affi¬ 
davit of Merit, and Bill of Particulars (Addition to 
Record, 2-10) and three Pleas and an Affidavit of De¬ 
fense (A. R. 11-14) and a Stipulation of facts, signed 
by counsel for both parties (R. 13-18), leaving certain 
questions of law to be decided, which would be com¬ 
pletely determinative of the issues. A motion for dis¬ 
missal by counsel for the defendant was sustained by 
the Court, but with leave to the plaintiff to amend his 
pleadings. The plaintiff having filed an Amended Dec¬ 
laration, Amended Bill of Particulars, and Amended 
Affidavit of Merit (R. 1-9), and a preliminary motion 
by counsel for the defendant having been overruled, 
defendant filed three Pleas and an Affidavit of De¬ 
fense (R. 9-12) to the Amended Declaration and Af¬ 
fidavit of Merit; and the cause came on for trial upon 
the amended pleadings and so much of the Stipulation 
as was applicable thereto. 
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The facts set forth therein pertinent to th\ 
presented are substantially as follows and are 
here in more convenient form: 


e issues 
restated 


and di¬ 
ctate of 
|ws. The 
it might 


The Departmental Bank is a banking Corpora¬ 
tion organized under the laws of the Statb of Ari¬ 
zona, the Articles of Incorporation having been 
granted on August 24, 1920, providing fo|r offices, 
transaction of business, and stockholders 
rectors’ meetings within or without the 
Arizona as might be provided by the By-la{ 

By-laws of the corporation provided that 
maintain an office or offices and do business in the 
City of Washington, District of Columbia. The 
corporation immediately established and | continu¬ 
ously maintained thereafter a banking hopse in the 
City of Washington, District of Columbia, where 
deposits or savings were received. The Corpora¬ 
tion never maintained a banking house br did a 
banking business outside of the District o^ Colum¬ 
bia. Qn July 14,1932, the Comptroller of the Cur¬ 
rency determined that the said bank was insolvent 
and unable to pay its legal debts and determined 
It to be necessary to take possession of id : and he 
“did so o n July 22, 1932, and appointed a Receiv er. 
The Plaintiff in Error was appointed as successor 
to the first Receiver and duly qualified as Receiver 
and has been and is now acting in the perform¬ 
ance of the duties of that position. Op May 4, 
1927, Defendant in Error acquired Sevjenty-five 
(75) shares of the capital stock of the said bank. 
On January 22, 1932, Defendant in Error, for a 
valuable consideration, executed the forin of as¬ 
signment of the said shares on the revbrse side 
of the certificate therefor and, on January 27, 
1932, caused to be entered upon the books of the 
said bank a record of transfer of the said shares 
to Lee Harrison (also called Sydney Lee Harri¬ 
son), his son, who was then an infant, being un¬ 
der the age of Twenty-one (21) years, apd so re¬ 
mained an infant until May 13, 1933. 


4 


Article 14, Section 11 of the Constitution of Ari¬ 
zona, adopted December 9,1910 , provides: 

“The shareholder, or shareholders, of every 
banking or insurance corporation or association 
shall be held individually responsible, equally 
and ratably, and not one for another, for all 
contracts, debts, and engagements, of such cor¬ 
poration or association, to the extent of the 
amount of their stock therein, at the par value 
thereof, in addition to the amount invested in 
such shares of stock.”; 

the Revised Statutes of Arizona, 1928, Chapter 
VIII, Banks and Banking, Paragraph 227 , pro¬ 
vide: 

“The stockholders of every bank shall be held 
individually responsible, equally and ratably, 
and not one for another, for all contracts, debts 
and engagements, of such corporation or asso¬ 
ciation, to the extent of the amount of their 
stock therein, at the par value thereof, in addi¬ 
tion to the amount invested in such shares of 
stock. 

“In case of the dissolution or liquidation of 
any bank, the constitutional and statutory lia¬ 
bility of the stockholders must be enforced for 
the benefit of creditors of such bank by the 
superintendent of banks or by any receiver. 

“The action to enforce such liability shall be 
commenced within three years after the closing 
of such bank, and may be commenced imme¬ 
diately upon closing of the bank if, in the judg¬ 
ment of the superintendent or receiver, the as¬ 
sets of such bank are insufficient to meet its lia¬ 
bilities. ’ ’; 

Article 14 of the Articles of Incorporation of the 
said The Departmental Bank provides: 

“The private property of the stockholders of 
this corporation shall be exempt from corporate 


debts of any kind whatsoever, except tfyat each 
stockholder shall be severally and indiKddually 
liable to the creditors of the corporation for an 
amount equal to and in addition to the amount 
of stock held by him for debts and contracts 
made by the corporation.’ ’ 


On October 18. 1932, the Comptroller of ihe Cur- 



and he made an assessment and requisition upon 
the shareholders amounting to One Hundred Per 
Cent (100%) of the par value of their stock 
($10.00 per share), to be paid on or before [Novem¬ 
ber 25, 1932. At the same time the Comptroller 
made demand upon the shareholders for payment 
of the said assessment upon the shares of the cap¬ 
ital stock of the said corporation held or oVned by 
them, respectively, at the time of the bank’s fail¬ 
ure, and directed the Receiver to enforce the lia¬ 
bility. Defendant in Error was personally noti¬ 
fied of the said assessment and requisition, and de¬ 
mand for payment was made upon him person¬ 
ally, only by the institution of this action. 

On October 17, 1935, Plaintiff in Error tiled this 
action in the court below, alleging that the Defen¬ 
dant in Error was indebted to him as Receiver of 
the said bank in the sum of Seven Hundred Fifty 
Dollars ($750.00), with interest thereon from No¬ 
vember 25, 1932, besides costs of the acfion, the 
action being to recover payment of an assessment 
against him as the owner of the aforementioned 
Seventy-five (75) shares of the capital stock of 
the said bank, levied as hereinbefore set fbrth, on 
account of the liability for the debts of “he said 
bank imposed upon the shareholders thereof by 
the Constitution and Laws of the State of Arizona 
and the Articles of Incorporation of the said bank. 
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By his First Plea to the Amended Declaration the 
defendant denied that he was the owner of any stock 
in the said bank on July 14, 1932, and denied that de¬ 
mand fof payment of the aforementioned assessment 
had been made upon him as owner or holder of any 
shares of stock in the said bank at the time of its fail¬ 
ure (R. 10). The defendant’s Second Plea asserted 
that the action ought not to be maintained because the 
defendant was not the owner of any shares of stock in 
the said bank at the time of filing of the action and had 
not been for the next three years prior thereto (R. 10). 
The Third Plea to the Amended Declaration (R. 10-11) 
invoked a portion of Chapter VIII, Banks and Bank¬ 
ing, Paragraph 227, Revised Statutes of Arizona, 1928, 
and asserted that the lapse of more than three years 
between the closing of the said bank and the filing of 
this actibn effected an absolute bar to its maintenance. 

The court below entered its finding for the defen¬ 
dant (R. 18) and thereafter entered judgment accord¬ 
ingly (R. 19). 

THE ERRORS RELIED UPON. 

The errors assigned by the Plaintiff in Error (R. 
21-22) which are relied upon are the following: 

1. In finding for the defendant. 

2. In entering judgment for the defendant. 

The questions presented, then, are the same as were 

raised below and may be summarized as follows: 

I. Was Defendant in Error the owner of the 
shalres of stock in question on July 14, 1932, the 
date of suspension of the bank? 

II. What period of limitation governs the case, 
and was the cause of action barred by lapse of that 
period? 



III. Was personal notice of assessment to the 
Defendant in Error and demand for payment 
thereof upon him, personally, necessary?" 

ARGUMENT. 

I. Ownership of Stock. 

Plaintiff in Error maintains that, despite the at¬ 
tempted transfer of shares to an infant, the Defendant 
in Error continued to be in law the owner of the stock 
in question after January 27, 1932, the date of the at¬ 
tempt, and was the owner thereof on July 14, 1.932, the 
date of suspension of the bank, and was and is liable 
for the assessment in question. Furthermore, Plain¬ 
tiff in Error contends that this is true whether the 
Federal rule or the general rule as to transfer of stock 
to minors is applied. 

In Harper v. Moran , 64 App. D. C. 210, this Court 
said: 

“* * * When the bank obtained a darter of 
incorporation in Arizona for the express purpose 
of doing business exclusively in the District of Co¬ 
lumbia, it contracted with reference to the laws of 
the District, and this is true, as well, as to the con¬ 
tracts of the stockholders between themselves. 
This, as we think, is the rule laid down by the 

Supreme Court in Pinney v. Nelson, 183 U. S. 144. 
* * # > > 

Further in its opinion this Court said: 

“The language of the District statute (sec. 298, 
title 5, D. C. Code 1929) specifically clo thed the 
Comptroller with all the power which the laws of 
the United States gave him in relation to insol¬ 
vent national banks. He is authorized to take 
charge of an insolvent bank engaged in business 
in the District of Columbia—wherever incorpo- 
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rated—‘in the manner and to the same extent’ as 
if the bank were a national institution. The words 
to the same extent—meaning to the full extent. In 
short, as we think, the provision in question is no¬ 
tice to every banking organization incorporated 
under the laws of one of the States that, in coming 
into the District of Columbia to do business, it 
submits itself to the supervision and control, both 
in operation and in insolvency, of the Comptroller 
to the same extent as if it were a national bank; 
and if this is true, it seems to us to follow that if, 
under the Federal statutes the determination of 
the Comptroller that an assessment is necessary 
is conclusive, as it is (Kennedy v. Gibson, 8 Wall. 
498) the question is thereby foreclosed notwith¬ 
standing a contrary statute or ruling in the State 
of in-corporation. If we are correct in this, noth¬ 
ing more need be added for it has been definitely 
determined that when the Comptroller of the Cur¬ 
rency appoints a receiver for a defaulting or in¬ 
solvent national bank he may also call for a rat¬ 
able assessment upon the stockholders, without a 
previous judicial ascertainment of the necessity 
of the appointment of a receiver or of the exist¬ 
ence of the liabilities of the bank. Bushnell v. 
Leland, 164 U. S. 684; Ex Parte Chetwood, 165 
U. S. 443.” (Italics supplied.) 

In other words, where the State of incorporation of 
a bank doing business in the District of Columbia pro¬ 
vides for double liability of shareholders, the Federal 
Statutes and the interpretation of them by the Fed¬ 
eral Courts are invoked as to the enforcement of that 
liability under the District of Columbia Code. (See 
also Hamilton v. Offutt , 64 App. D. C. 385, quoted here¬ 
inafter at page 20.) 

It is the settled rule in national bank cases that im¬ 
mediately upon insolvency of the bank, the rights of 
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creditors attach to the assets of the bank, and oijie who 
was a shareholder at that time is liable for Assess¬ 
ment. (Scott v. Deweese, 181 U. S. 202, 213.) The 
date as of which Defendant in Error’s ownership of 
the stock in question must be determined, then, is July 
14, 1936, the date of suspension of the bank. 

In Early v. Richardson , 280 U. S. 496, 499; 69 A. L. 
R. 658, 660, and Note, the following question w^s cer¬ 
tified to the United States Supreme Court: 

“Is one, who purchases shares of stock of a na¬ 
tional bank, liable for an assessment subsequently 
imposed by the Comptroller of the Currency upon 
the stock for the benefit of the creditors of the 
bank after the insolvency thereof, when it appears 
that the purchaser bought the stock from the reg¬ 
istered holder thereof and received a certificate 
therefor endorsed in blank by the holder, \jith in¬ 
tent at the time of such purchase and delivery of 
giving the stock to his minor child, but without 
knowledge at that time of the failing condition of 
the bank, or intent to avoid the stockholder’s lia¬ 
bility, and when, after the acceptance of the en¬ 
dorsed certificate from the seller, and befjre the 
insolvency, the purchaser with like knowledge and 
intent, promptly presents the certificate to the 
bank, causes the shares to be registered and a new 
certificate to be issued in the child’s name.” 

The Court held that when the purchaser received the 
certificates endorsed in blank, title to the stock passed 
to him, and the liability for assessment attached to 
him. Concerning the effect of the transfer to the 
minors the Court said: 

‘ 4 That the actual owner of the stock may \>e held 
for the assessment, although his name dcfes not 
appear upon the transfer books of the bhnk, is 
well settled. Ohio Valley Nat. Bank v. Hulitt, 


10 


204 U. S. 162, 167, 168, 51 L. Ed. 423, 426, 427, 27 
Sup. Ct. Rep. 179; Davis v. Stevens (C. C.) 17 
Blatchf. 259, Fed. Cas. No. 3,653; Case v. Small 
(C. C.) 4 Woods, 78; 10 Fed. 722, 724; Houghton 
v. Hubbell, 33 C. C. A. 574, 63 U. S. App. 31, 91 
Fed. 453. 

“The real question is whether the intent of 
Richardson to buy the stock for his minor chil¬ 
dren, and the fact that by his direction the trans¬ 
fer was made to them upon the books of the bank 
and certificates issued in their names, had the ef¬ 
fect of relieving Richardson from liability We 
think not, since the transferees, being minors, 
were without legal capacity to assume the obliga¬ 
tion. Upon coming of age they would have an 
election either to affirm or avoid the entire trans¬ 
action. In the meantime, the transfer of the stock 
having resulted to their disadvantage, the law will 
avoid it for them, thus leaving the liability of 
Richardson for assessments unaffected. See Ald- 
rici v. Bingham (D. C.) 131 Fed. 363; Foster v. 
Chase (C. C.) 75 Fed. 797; Foster v. Wilson (C. 
C.) 75 Fed. 797.” 

In Foster v. Wilson, 75 Fed. 797 (Cited with ap¬ 
proval in Early v. Richardson , supra), it was held that, 
where stock was purchased in the name of a minor and 
the minor came of age and assented to holding the 
stock after the assessment was made but before action 
was filed against the purchaser, the ratification would 
not affect the cause of action against the purchaser. 

It should be noted that the effect of the general rule 
as to transfer of corporate stock to minors is the 
same as that of Early v. Richardson and Foster v. 
Wilson, supra. In the case of Aldrich v. Bingham, 131 
Fed. 363, 364 (cited with approval in Early v. Richard¬ 
son , supra), the Court, discussing the general rule, 
stated it to be: that a transfer of stock in a corpora- 
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tion must be made to a person legally capable of hold¬ 
ing the stock, legally bound to respond to assessments, 
and lawfully able to assume the liabilities of the trans¬ 
feror and that an infant is not so able . (See also 
Annotation at 69 A. L. R. 661 .) 

In the case at bar Defendant in Error admittedly 
owned the shares in question up to January 27, 1932 
(R. 10). It is respectfully submitted, on the basis of 
the foregoing authorities, that, although he then at¬ 
tempted to transfer them to an infant, he cofild not 
thereby, and did not, relieve himself of ownership or 
of liability for assessment. The attempted transferee 
did not become of age until May 13, 1933 (R. 7),, many 
months after the bank’s insolvency and after ihe as¬ 
sessment. It is submitted that, this being so, the in¬ 
fant could not have relieved the Defendant in Error of 


liability. 

II. Statute of Limitations. 

Plaintiff in Error contends that the liability here 
sought to be enforced is contractual and is enfbrcible 
without the aid of remedial legislation, that the ap¬ 
plicable Statute of Limitations, therefore, is that of 
the District of Columbia, and that this action was 
brought within the applicable statutory period of limi¬ 
tation. 

A. The Arizona Statute. 


The bank suspended on July 14, 1932 (R. 2). The 
Comptroller made his finding and ordered the Assess¬ 
ment on October 18, 1932 (R. 4). The original Dec¬ 
laration herein was filed below on October 17, 1935 (A. 
R. 2). The Third Plea filed below by Defenc(ant in 
Error (R. 10-11) invoked Chapter VIII, Banks and 
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Banking, Paragraph 227, Revised Statutes of Arizona, 
1928, which has been quoted in full at page 4 hereof 
and asserted that the third paragraph thereof con¬ 
stituted a bar to this action. Defendant in Error has 
heretofore argued that the liability in question is st at- 
utory, that the limitation of three years from the time 
of insolvency of the b ank provided by t he 1928 Ar izonaT 
Statute is^pail^fTheright giv en/by fhe ~ltat uteTandr 
that the right fEselFexpired^before this action wasBledT 

That this case does not come within that principle" 
was clearly decided by this Court in the case of Wash- 
ington Loan and Truest Co, v. Allman , 63 App. D. C. 
116, where the same contention was made except that 
it was claimed that the manner of appointment of a 
receiver was a matter of right. This Court reaffirmed 
that holding in the case of Harper v. Moran, supra, 
where it held the method of determining the need for 
an assessment was not a matter of right. 

Examination of the briefs in the Allman case (in this 
Court, No, 6081 , October Term, 1933 ), shows that there 
the Appellant stockholder (Appellant’s Brief, page 5) 
asserted that the statutory remedy must be followed 
and (Appellant’s Brief, page 7) that a change in its 
form subsequent to Appellant’s acquisition of stock 
was a change in the stockholder’s substantive rights. 
In the errors relied upon (Appellant’s Brief, page 4) 
the stockholder listed the lower court’s holding that the 
liability might be enforced under a procedure provided 
by Federal law rather than by Arizona law. Also 
(Appellant’s Brief, page 18) the stockholder in that 
case, as undoubtedly Defendant in Error will do here, 
urged upon the Court the authority of Pollard v. 
Baileij, 20 Wall. 520, 526, and Fourth National Bank v. 
Francklyn, 120 U. S. 747, 756, 758. 
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The Appellee Receiver (Appellee’s Brief, pages 5-9) 
called the Court’s attention to Article 14, Section 11, 
of the Constitution of Arizona, 1910 (quoted at page 4 
of this brief) which provides: 

“The shareholder, or shareholders, of every 
banking or insurance corporation or association 
shall be held individually responsible, equally and 
ratably, and not one for another, for all contracts, 
debts, and engagements, of such corporation or 
association, to the extent of the amount of their 
stock therein, at the par value thereof, in addition 
to the amount invested in such shares of stock.”, 

and cited the decision of the Arizona Supreme Court 
in Fredericks v. Hammons, 33 Arizona 310; 264 Pac. 
687, in which that Court held that the liability of 
shareholders is contractual because, in accepting the 
stock, the shareholder impliedly agrees to accent lia¬ 
bility imposed under the aforementioned Article 14, 
Section 11, of the Constitution. The Arizona Court 
also held the constitutional provision to be self-execut- 
ing, saying: 

“By such provision (Constitutional) the nature 
and extent of the liabilities imposed are fixed and 
can easily be determined thereunder. It contains 
no reference to legislative action as needed^ in its 
aid. Such provision has generally been helfl to be 
self-executing.” (Italics supplied.) 

This being so, the Appellee Receiver pointed out, stat¬ 
utes passed after the adoption of the Constitution did 
not create a new right but merely provided a new 
remedy for a preexisting right, and such a remedy is 
not exclusive but merely cumulative (citing Hevdey v. 
Myers, 215 U. S. 373, Converse v. Hamilton, 224 U. S. 
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243, and Sliriver v. Woodbine Savings Bank, 285 U. S. 
467). 

In Henley v. Myers, supra, double liability of stock¬ 
holders had been provided by the Kansas Constitution, 
and a statute in force when the defendants acquired 
their stbck provided for execution to be issued against 
stockholders on judgments against a corporation if no 
property of the corporation could be found. A stat¬ 
ute enacted while thev were stockholders restated the 

* 

double liability provision and provided for receiver¬ 
ship and enforcement of the liability by a receiver. 
Speaking for the Court, Mr. Justice Harlan said: 

(u* * * j n becoming stockholders the defendants 
did not acquire a vested right in any particular 
mdde of procedure adopted for the purpose of en¬ 
forcing their liability as stockholders. It is a well- 
established doctrine that mere methods of proce¬ 
dure in actions on contract that do not affect the 
substantial rights of parties are always within 
the control of the State. It is to be assumed that 
parties make their contracts with reference to the 
existence of such power in the State.” (Italics 
supplied.) 

In Converse v. Hamilton, supra, Mr. Justice Van 
Devanter, delivering the opinion of the Court, said: 

“Section 3, article 10, of the Minnesota consti¬ 
tution provides: ‘Each stockholder in any corpo¬ 
ration, excepting those organized for the purpose 
of carrying on any kind of manufacturing or 
mechanical business, shall be liable to the amount 
of stock held or owned by him.’ * * * The provi¬ 
sion is self-executing, and under it each stock¬ 
holder becomes liable for the debts of the corpo¬ 
ration in an amount measured by the par value 
of his stock. This liability is not to the corpora- 
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tion but to the creditors collectively, is not penal 
but contractual, is not joint but several c\nd the 
mode and means of its enforcement are subject to 
legislative regulation (citing Minnesota casies and 
adopting their construction).” (Italics supplied.) 

Shriver v. Woodbine Savings Bank, supra, involved 
an Iowa statute providing double liability of share¬ 
holders, to be enforced by sale of their stock. After 
the stockholder in question acquired his stock another 
enactment provided for action against the stockholder 
if the proceeds of sale of stock proved insufficient. The 
defendant stockholder contended that action under the 
later provision could not be maintained against him. 
Mr. Justice Stone, who wrote the opinion, said, in 
part: 

“If no specific remedy of any kind had been 
provided to compel payment of assessments, there 
could be little doubt that the effect of these pro¬ 
visions would have been to create an obligation or 
liability, quasi-contractual in nature, on the part 
of stockholders acquiring their stock after the 
enactment, to pay to the bank a sum certain, that 
is, the assessment when made, for which tjie com¬ 
mon law affords a remedy in debt or indebitatus 
assumpsit or its modern equivalent. See Mills v. 
Scott, 99 U. S. 25; Whitman v. Oxford Rational 
Bank, 176 U. S. 559; Flash v. Conn, 109 U.JS. 371; 
Bernheimer v. Converse, 206 U. S. 516, 529; Price 
v. United States, 269 U. S. 492, 500; United States 
v. Chamberlin, 219 U. S. 250; Meredith v. United 
States, 13 Pet. 486, 493, Steamship Co. v.,Joliffe, 
2 Wall. 450, 457; Converse v. Hamilton, 224 U. S. 
243, 253; Farmers Loan & Trust Co. v. Funk, 49 
Neb. 353; 68 N. W. 520. See James B. Ames, Lec¬ 
tures on Legal History, Implied Assumpsit, 149, 
161. 
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4 ‘In the face of the sweeping language of the 
statute the mere fact that it gave a remedy by 
sale of the stock cannot be taken as necessarily 
precluding resort to the common law remedy, 
which would otherwise be available and by which 
alone the liability declared could in many cases 
be successfully enforced. The summary remedy 
by a sale would often be a speedy and convenient 
alternative method of enforcing the statutory lia¬ 
bility to pay assessments. But it is not stated to 
be exclusive and its adoption involves no neces¬ 
sary inconsistency with the continued existence of 
a common law remedy for the recovery of the sum 
certain fixed by the assessment and declared to be 
due by the statute. In those instances where the 
impairment is more than 50% of the capital, the 
remedy by sale would be insufficient to enforce the 
liability declared. No reason is suggested why 
such a remedy should, by mere implication, be 
deemed exclusive or why the statute should be so 
construed by inference as to defeat its obvious 
purpose, or limit or destroy the liability which, 
in plain terms, it has created.” 

The cases of Fourth National Bank v. Francklyn and 
Pollard v. Bailey, supra, however, belong to a different 
class unrelated to the Allman case or the case at bar. 
The Fourth National Bank case was an action at law 
in the Circuit Court of the United States for the 
Southern District of New York against a stockholder 
of a Rhode Island corporation to enforce liability for 
debts of the corporation. Mr. Justice Gray, stating 
the opinion of the United States Supreme Court noted 
that, under either the statute in force when the defen¬ 
dant became a stockholder or the later statute, each of 
which provided for the liability, the proceeding must 
be by action against the corporation first; he held that 
the Rhode Island statutes must govern this procedure, 


since they also created the liability; and he hbld that 
the action was improperly brought. In the Pollard 
case the action was at law to enforce liability of a 
stockholder for debts of a bank; the court held that 
the stockholders were made liable by the charter only 
proportionately and that the action to enforce the lia¬ 
bility was intended to be one allowing accounting. Fur¬ 
thermore, it declared that the form of procedure was 
specially provided. This portion of the opinion is par¬ 
ticularly noteworthy, however: 

“It was not only to be apportioned and Collected, 
but the mode of apportionment and the manner 
of collection were specially provided for. ; The lia¬ 
bility and the remedy were created by the same 
statute. This being so the remedy provided is 
exclusive of all others. A general liability ere - 
ated by statute without a remedy may be enforced 
by an appropriate common-law action. * * *” 

(Italics Supplied.) 

The opinion of this Court in the Allman cgse indi¬ 
cates that it followed directly the argument and au¬ 
thorities offered by the Appellee Receiver. After re¬ 
citing the provision of the Arizona Constitution and 
pointing out that substantially the same language was 
included in the corporate charter, it held thai the lia¬ 
bility was not statutory but contractual and that the 
case did not come within the line of authorities repre¬ 
sented by the Fourth National Bank and the Pollard 
cases , saying: 

“The provision of the Arizona Constitution to 
which we have referred has been considered by 
the Supreme Court of Arizona, and in the case of 
Fredericks v. Hammons (264 Pac. 687), was de¬ 
clared to be self-executing and, without more, to 
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impose double liability on all shareholders of a 
bank organized after its adoption. It is our duty 
to follow this construction. Middleton Bank v. 
Railway Co., 197 U. S. 394, 404. From this it fol¬ 
lows that a purchaser of shares of stock in an 
Arizona bank voluntarily assumes by the act of 
purchase an obligation to become liable to the 
extent provided in the Arizona Constitution, and 
such an obligation, obviously, is contractual and 
may be enforced like any other contract.” (Italics 
supplied.) 

Further in the opinion it said: 

“* * * The liability here imposed by the Con¬ 
stitution of Arizona, and included in the articles 
of incorporation, created a contract on the part of 
the shareholders which followed them wherever 
they might go, and, in the event of the bank’s in¬ 
solvency, made them liable to respond at the in¬ 
stance of a receiver lawfully appointed at the place 
where the business was done, as completely and 
as fully as if the appointment had been made in 
Arizona. See Thomas vs. Matthiessen, 232 U. S. 
221, 34 S. Ct. 312, 58 L. Ed. 577.” 

Concerning the statutory change in procedure to 
enforce the liability, this Court said: 

“But it is urged here that the Legislature of 
Arizona (Laws of 1922, chap. 31) had prior to 
appellant’s purchase made definite provisions for 
the enforcement of the double liability provision 
of the constitution and had limited the power to 
an Arizona receiver, and by him only after a ju¬ 
dicial determination of insolvency, and it is in¬ 
sisted that this created a substantive right and 
that a later statute of Arizona (Laws of 1928 , 
chap. 8 , par. 227 ) passed after appellant’s purchase 
of shares, which enlarges the provisions of the act 
in permitting the claim to be enforced by the su- 
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perintendent of banks or by any receiver is an im¬ 
pairment of the contract between the shareholder 
and the corporation and is therefore unconstitu¬ 
tional. But we need not stop to notice this, except 
to say that the contention is clearly without merit 
and is contrary to the doctrine approved by the 
Supreme Court in Ilenley v. Myers, 215 U. S. 373, 
385 , and Converse v. Hamilton, 224 U. S . 243, 253, 
where it is said in substance that legislation of 
this nature is procedural and that methods of pro¬ 
cedure in actions on contracts that do not affect 
the substantial rights of the parties are always 
subject to the control of the legislature. Here no 
new right is created by the amended act, :ior any 
penalty imposed. It neither impairs the obliga¬ 
tion of the contract nor increases the liability. 
* * *” (Italics Supplied.) 

What the Defendant in Error fails to take into ac¬ 
count—a matter carefully pointed out by the Court in 
the Allman Case—is that the double liability in ques¬ 
tion here was originally provided by Article fL4, Sec. 
11, of the Constitution of Arizona, 1910 . Legislation 
affecting the method of enforcement of this liability 
was enacted later and on at least three occasions 
(.Arizona R. S., 1913, Section 294, Title IV; Arizona 
Laws, 1922 , Section 294, Title IV; Arizona R. S., 1928, 
Chapter VIII, Par . 227). The enactment of 1928 stat¬ 
ing the three year period of limitation was j merely 
cumulative and did not affect the substantive right 
embodied in the Constitutional provision. The pro¬ 
vision in the 1928 statute for the liability itself was 
merely a restatement of the provision in the Consti¬ 
tution. 

In the case of Harper v. Moran, supra, a different 
phase of the procedure was considered, as we have 
seen (page 7 hereof), and the Federal Statutes were 
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invoked to govern it. It was urged that, notwith¬ 
standing the liability under Arizona law was self-exe- 
cuting,; still the stockholder could not be compelled 
by the Comptroller’s Receiver in the District of Co¬ 
lumbia^ to pay anything until the exact amount of his 
liability had been fixed by judicial determination, as 
provided by Arizona law. In its opinion as quoted 
hereinbefore (page 8 hereof), this Court went even 
further than in the Allman case and held that, since 
the Federal Statutes as interpreted by the Federal 
Courts make the Comptroller’s determination of the 
need for an assessment conclusive, the question of need 
is settled by such determination “notwithstanding a 
contrary statute or ruling in the State of incorpora¬ 
tion. 

And in the case of Hamilton v. Offutt , supra , this 
court restated the holding of the Harper and Allman 
cases on this point in the following language: 

“The effect of these two cases is to hold that 
wherever the double liability of a stockholder is 
created by charter or the law of the State of incor¬ 
poration, and the corporation engages in business 
in the District of Columbia, the liability may be 
enforced in the District by a receiver appointed 
by the Comptroller, in a suit against the stock¬ 
holder. ’ ’ 

Further in that opinion this court said: 

“In our opinion, section 298 of the Code, supra, 
which authorizes the Comptroller to take posses¬ 
sion of an insolvent State bank in the District of 
Columbia for the reasons and in the manner and 
to the same extent as is provided by the laws of 
the United States with respect to national banks, 
refers to procedure rather than to substantive lia¬ 
bility. Unquestionably, we think, it incorporates 
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all the national bank acts which have to do with 
the machinery of administration in the case of in¬ 
solvent banks and gives to the Comptroller the 
same control and managment of an insolvent State 
bank operating in the District of Columbia as in 
the case of national banks. It likewise includes all 
provisions for the collection of debts and the dis¬ 
tribution of assets, and as well the enforcement of 
the liability of stockholders . 9 9 

It is expected, as has already been indicated, that 
Defendant in Error will urge upon the Court a series 
of authorities of the same class as Fourth National 
Bank v. Francklyn and Pollard v. Bailey, supra, setting 
forth the doctrine that, where a statute creates a new 
liability not known at common law and also establishes 
a limitation of time within which the statutory right 
may be enforced, the limitation becomes a pari; of the 
right and, upon its expiration, the right also Expires. 
It will undoubtedly be said that the same is true where 
the statutory liability is created in one enactment and 
a limitation directed to it is created by a latei* enact¬ 
ment. Among other such cases are: Davis v. Mills, 194 
U. S. 451; Andrews v. Bacon, 38 Fed. 777; Brunswick 
v. Baltimore, 99 Fed. 635; and The Harrisburg, 119 
U. S. 199. 

In the Davis case, supra, the defendant, in Connecti¬ 
cut, was sued for a statutory penalty created by Mon¬ 
tana law and pleaded the Montana Statute of [Limita¬ 
tions. The plaintiff contended that the statute cbuld not 
apply because it was enacted after accrual of the cause 
of action. Mr. Justice Holmes, writing the opinion, took 
pains to limit his decision to the peculiar fact!? of the 
case before him and, after a discussion of thede facts, 
held the new statute to be a matter of right and appli¬ 
cable to bar the action. His discussion of general prin- 
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ciples and his decision, however, do not conflict with 
Plaintiff in Error’s contentions here. 

In the Andrews case, supra, the Court held that the 
Statute of Limitations of the State under whose law the 
liability arose must be applied in a suit to enforce that 
liability, following a decision of the Courts of the State 
in question that the action was based upon the statute 
and was not upon a contract. 

In Brunswick v. Baltimore, supra, the Court, in 
Maryland, adopted the interpretation of the Georgia 
Courts that the liability, arising from Georgia law, was 
statutory and governed by the Georgia twenty year 
Statute of Limitations. It also said that the twenty 
year statute was in existence before passage of the act 
of incorporation in question and must be read into it. 

In The Harrisburg, supra, the statute of each of the 
States in question created a similar liability, and each 
in the same statute limited the right of action to a pe¬ 
riod of one year. 

That line of authorities obviously is not applicable 
to the case at bar; for, as we have seen, particularly 
from the Allman Case, this Court has said that the lia¬ 
bility sought to be enforced here was created by the 
Arizona Constitution, 1910, and the charter of incor¬ 
poration, was self-executing, was contractual, not stat¬ 
utory, and might be enforced wherever the stockholder 
might be found. 

It may be urged by Defendant in Error that, where 
a new liability and a remedy are created by statute, the 
remedy is exclusive or that, if, in addition to an exist¬ 
ing statutory liability, a specific remedy and mode of 
enforcement are laid down by statute and it is the leg¬ 
islative intent that this should enter into the creditor’s 
right, he is confined to this procedure. In the Allman 
case , as we have seen, however, that theory was re- 
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jected as inapplicable to the Arizona law in question 
here. The language quoted hereinbefore (at page 15) 
from Shriver v. Woodbine Bank, supra, is also directly 
in point. The 1928 Arizona statute contains nothing to 
indicate that it is exclusive or that its existence is to 
preclude enforcement by common law action of the lia¬ 
bility provided in 1910 under the Constitution yithout 
a specific remedy. In short the 1928 statute is cumula¬ 
tive. 

It may also be urged by the Defendant in Error that 
the case of Hamilton v. Offutt, supra, disposes of the 
instant cause. This Court in its opinion, the^e, said 
that the District of Columbia Code (1929) creates no 
substantive liability of stockholders in a foreign bank¬ 
ing corporation. It is submitted that that holding does 
not affect the Allman case, supra, or the Harper case, 
supra ; and likewise it does not affect the pending case. 
The reason is that Defendant in Error’s contention 
must be based upon the theory that the 1928 Arizona 
statutory provision for a three year limitation is a part 
of the creditor’s right against the stockholder, that 
that time has expired, that the liability has expired 
with it, and that to be enforced the liability njiust be 
recreated by the District of Columbia statute. This 
basic premise, we have seen, has already been held un¬ 
sound by this Court (pages 17-19 hereof). 

The case of Hamilton v. Bergling, 64 W. L. 'R. 794, 
likewise does not alter the rules laid down in tie All- 
man case or affect the case at bar; for the provision of 
law of the State of incorporation in the Bergling case 
which was enforced by this Court went to deterinining 
the basis of the stockholder’s liability. The lay gave 
a right of action only for the amount to be determined 
according to a prescribed formula. 
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The general rule as to statutes of limitations being 
matters of procedure is found at 37 Corpus Juris 684, 
§2: 


“The essential attribute of a statute of limita¬ 
tions is that it accords and limits a reasonable time 
within which a suit may be brought upon causes 
of action which it affects. Statutes of Limitation 
do not confer any right of action, but are enacted 
to restrict the period within which the right, other¬ 
wise unlimited, might be asserted. They are not 
matters of substantive right, are available only as 
defenses, and rarely operate against one in the en¬ 
joyment of a right.” (Italics Supplied.) 

As the Arizona law in question here comes within 
this general rule rather than the exception heretofore 
urged by Defendant in Error, and as the effect of leg¬ 
islation subsequent to adoption of the constitution in 
1910 was cumulative, and since, as this court said in 
Hamilton v. Offutt, supra (quoting from its opinion in 
Harper v. Moran, supra ): 

4 4 4 The answer, as we think, turns upon the pro¬ 
vision of the District of Columbia laws. When the 
bank obtained a charter of incorporation in Ari¬ 
zona for the express purpose of doing business ex¬ 
clusively in the District of Columbia it contracted 
with reference to the laws of the District, and this 
is true, as well, as to the contracts of the stock¬ 
holders between themselves. This, as we think, is 
the rule laid down by the Supreme Court in Pinney 
v. Nelson, 183 U. S. 144.’ ”, 

the procedure to be followed here is that invoked by 
Section 298, Title 5, D. C. Code, 1929, (also referred to 
in the Harper and Allman cases) ; and the Arizona law 
as to the period of limitation is not applicable. 
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B. District of Columbia Statute. 

Apparently referring to the District of Colombia 
Statute of Limitations, Defendant in Error, by his Sec¬ 
ond Plea (R. 10), contends that because, as he aljleges, 
he was not the owner of any shares within three [years 
of the filing of this action, the action may not be main¬ 
tained. As has already been demonstrated, Defendant 
in Error continued in law to be the owner of the shares 
in question, despite the attempted transfer to his in¬ 
fant son, and was the owner on July 14, 1932, th^ date 
of suspension of the bank. (It does not appeaj that 
Defendant in Error has done anything, or could do 
anything, since that time to change his status. And 
so, if it be material, he is still in law the owner of the 
shares in question and was the owner within three 
years of the filing of this action.) It is the contention 


of^Plaintiff in Error that the District of Columbia 
statute of Limitations governs this case, that it ran for 



Ihre e~years from the date of assessment (October 18. 
1932), and th at t his action 
not barred. 

On this question, as we have already seen (Harper v. 
Moran, Washington Loan and Trust Company All- 
man, and Hamilton v. Offutt, supra), the District of 
Columbia Court invokes the Federal Statutes and their 
Federal Court interpretations to govern the procedure 
in this and like cases. The Federal rule, bothj as to 
the statute which is to govern and as to the time from 
which it shall run, is stated in Aldrich v. Shinier, 98 
Fed. 375: 

It is contended on the part of tjhe de- 


<< * 


* 


JL 

fendant that in all cases wherein congress has au¬ 
thorized actions, without specifying any other limi¬ 
tation of time, it is to be presumed that it was in- 
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tended that the state statutes of limitations should 
be applicable thereto, by force of section 721, Rev. 
St. IJ. S., and this contention appears to be sus¬ 
tained by the reasoning in the opinion by Mr. Jus¬ 
tice Brown in the case of Campbell v. City of Ha¬ 
verhill, 155 U. S. 610-620,15 Sup. Ct. 217, 39 L. Ed. 
240. I shall therefore assume that the state law 
must govern.” 

********* 

“To determine whether this action is barred by 
the section of the Code last referred to, it is only 
necessary to fix definitely the date when the cause 
of action accrued. The defendant contends that 
the liability became certain, and the cause of ac¬ 
tion accrued, at the time of suspension of the bank, 
or, if not then, at the time when the receiver quali¬ 
fied and took charge of the assets and business of 
the bank. This position appears to me to be unten¬ 
able. A cause of action can not be said to have ac¬ 
crued until it exists as a complete right which some 
person, as the owner of such right, or as the repre¬ 
sentative of others, may enforce immediately by 
going into court and filing the necessary papers, 
upon which process may issue, to bring the ad¬ 
verse party within the jurisdiction of the court.” 

********* 

“The act of the comptroller in ordering an as¬ 
sessment being indispensable as a precedent to the 
commencement of an action to enforce payment, 
the time limited for the commencement of such an 
action cannot commence to run until the assess¬ 
ment has been ordered. * * * ” 

(See also Kennedy v. Gibson, 8 Wallace 498, 505; 
Rankin v. Barton, 199 U. S. 228, 232; Scott v. Deweese, 
supra; Foster v. Wilson, supra; and Harper v. Moran, 
supra.) 


t 
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The Statute of Limitations applicable to this c^se is 
found, then, in Title 24, §341, D. C. Code , which reads 
in part as follows: 

“No action shall be brought * * * upon anyJ sim¬ 
ple contract, express or implied, or for the recov¬ 
ery of damages for any injury to real or personal 
property, or for the recovery of personal prop¬ 
erty or damages for its unlawful detention after 
three years from the time when the right to tnain- 
tain any such action shall have accrued; * 
(Italics Supplied.) 


* 


made 

1932. 


As stated hereinbefore, The Departmental Bank sus¬ 
pended on July 14, 1932; the Comptroller, on Oqtober 
18,1932, made the assessment in question; and he 
it due and payable on or before November 25, 

Under the case of Aldrich v. Skinner, supra, therefore, 
the three year period of limitation could not be^in to 
run before October 18, 1932; and under the rulin 
Rankin v. Miller, 207 Fed. 602 (discussed hereinafter), 
could not begin to run until the due date of the assess¬ 
ment, November 25, 1932. Therefore, this Action 
brought on October 17,1935, less than three years after 
both the date when the assessment was made and the 
due date of the assessment, was not barred by the (Stat¬ 
ute of Limitations. 

Should it be held, perchance, that the time of accrual 
of the cause of action is governed by Arizona law, it 
should be noted that in Button v. 0. S . Stapley Co., 40 
Arizona 79, and in Re Bank of Winslow , 36 Arizona 
507, the Ariz ona ruleis stated to be that the determina- 
tin-n that thp ^bank^asse ts are insufficient to meet its 
liabilitiesmarks^ accrual of the cause of action to~eiP 
. force t.h f riability of shareholders for assessment. ^. The 
action may be commenced then/and the natureof the 
judgment and its amount will rest upon the determina- 


tion, at the trial, of the extent of the deficiency of as¬ 
sets. Since this Court held, in Harper v. Moran, supra, 
that the determination of the Comptroller as to the 
necessity for and amount of an assessment forecloses 
the question of whether a shareholder in a District of 
Columbia bank incorporated in Arizona is obligated to 
pay under his double liability, the effect of the Arizona 
law on this point would be the same as that of the Fed¬ 
eral decisions cited above; and the period of the stat¬ 
ute still would run from the date of the Comptroller’s 
determination, October 18, 1932, and this action still 
would not be barred. 

III. i Notice of Assessment and Demand for Payment. 

Defendant in Error’s First Plea (R. 10), includes 
a denial that any such assessment as alleged in the 
Declaration was ever demanded of him as owner or 
holder of any shares of stock in the bank in question 
at the time of its failure. Defendant in Error thus 
raises the question of need for personal notice of 
assessment and demand for payment thereof upon him 
personally. This question has two aspects, namely: 
the need for notice and demand as it affects the run¬ 
ning of interest and the need thereof as it affects the 
right of action. Plaintiff in Error maintains that such 
notice and demand are not prerequisite to either the 
maturing of the right of action or the running of in¬ 
terest and that the right to bring this action was com¬ 
plete on October 18,1932 (the date of the Comptroller’s 
determination), and that interest on the assessment 
began to run from November 25, 1932 (the due date 
declared by the Comptroller). 

In so far as this question may be directed to the 
running of interest, the Court’s attention is directed 
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to the authorities just cited on accrual of the cau^e of 
action. Under these authorities interest may run i:rom 
the time when the right of action matures, in this j case 
the date of assessment, October 18, 1932. But here the 
assessment was not declared due until Novembet 25, 
1932, and so interest runs only from that date {Rankin 
v. Miller, supra). 

In addition to holding that personal notice or de¬ 
mand is unnecessary as a prerequisite to the running 
of interest and that interest runs from the due date 
of the assessment, Rankin v. Miller, supra, holds that 
they are likewise not a prerequisite to the bringing of 
an action to enforce the assessment. That was a, suit 
in equity to enforce a fractional assessment against the 
estate of a deceased shareholder who died August 31, 
1890. The bank suspended in November, 1890. De¬ 
cedent’s will was probated October 28,1890, and letters 
were issued December 22, 1890. The estate was fully 
distributed by October 15, 1892. In January, 1893, 
one assessment was made by the Comptroller o^ the 
Currency but not collected; and on November 22, 1900, 
a second assessment was made, payable December 22, 
1900. The bill to enforce payment of the second assess¬ 
ment, with interest from December 22, 1900, was filed 
April 30, 1902. One of the grounds of defense was 
that prior to distribution of the estate no demand was 
made on the executors for the payment of any assess¬ 
ment and no affidavit was presented to them as required 
by the local statutes. Concerning this phase of the 
case, the District Court said, among other things: 

“It is simply a corollary from the authorities 
previously referred to that there was and bould 
be no obligation on the part of the receiver to sue 
within six years on the testamentary bond above 
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mentioned, or to make demand prior to distribu¬ 
tion of the estate, upon the executors for the pay¬ 
ment of any assessments or to present to the ex¬ 
ecutors an ‘affidavit as required by section 29, 
chapter 89 of the Revised Code. ’ Nor as settled 
by the authorities is any demand of or notice to 
stockholders by the comptroller or the receiver a 
prerequisite to the maintenance of suit to enforce 
the double liability.” 

******* 

“On the facts admitted or clearly proved there 
can be little or no doubt that the executors are 
jointly and severally liable to the receiver for the 
amount of the second assessment on the 150 shares 
of stock in question, together with interest as 
claimed, running from December 22, 1900, when 
the assessment became payable.” (Italics sup¬ 
plied.) 

That case came before the Circuit Court of Appeals 
later, and the opinion there is reported at 269 Fed. 
891. And while the lower court’s action was reversed, 
the Reversal was based on the fact that the relief 
granted below was not agreeable to the original bill 
and that supplemental bills seeking to cure this con¬ 
dition were barred by the Statute of Limitations. The 
Appellate court clearly indicated, however, that, had 
the pleadings supported the relief granted below, the 
action would have been affirmed; and the District Court 
opinion has been cited in later cases as good law other¬ 
wise than as rejected in the above mentioned grounds 
of reversal. (See, among others, Gilbertson v. Mc¬ 
Carthy, 32 Fed. (2nd) 665, 668.) 

It is submitted, therefore, that despite the lack of 
personal notice or demand prior to the filing of this ac¬ 
tion, the right to maintain the action and the right to 
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claim interest on the assessment from the due date 
thereof were unimpaired. 

CONCLUSION. 

By way of summary, therefore, it is respectfully sub¬ 
mitted : 

That the liability here sought to be enforced arises 
from the general provision of the Arizona Constitu¬ 
tion of 1910, and the charter of incorporation, that that 
provision is self-executing, that the liability is con¬ 
tractual and enforcible by common law action, and 
that it may be enforced according to the procedure 
of the District of Columbia; 

That this case does not come within the line of au¬ 
thorities relating to periods of limitation which are in¬ 
cluded in or directly connected with special rights cre¬ 
ated by statute, that the 1928 Arizona statute is not 
exclusive but cumulative, and that therefore the period 
of limitation provided by it does not govern here; 

That the bank, in obtaining a charter in Arizoni for 
the express purpose of doing business in the District 
of Columbia, contracted with reference to the laws 
of the District and this applies to the contracts of the 
stockholders as well; 

That the three year District of Columbia statute of 
limitations governs this action, that it runs fronji ac- N ( 
crual of the cause of action upon the Comptroller’s 
determination of need and levy of assessment onj Oc¬ 
tober 18,1932, and that this action, being brought -with¬ 
in three years thereafter, is not barred; 

That Defendant in Error has not relieved himsdlf of 
ownership of his stock or liability for assessment 
thereon by any valid transfer or otherwise; 
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That personal notice of assessment to Defendant in 
Error and demand for payment thereof upon him, per¬ 
sonally, were not necessary as prerequisites either to 
the bringing of the action or to the claiming of in¬ 
terest ; 

And that the judgment below for Defendant in Error 
should, therefore, be reversed. 

Respectfully submitted, 

E. F. Colladay, 

Joseph C. McGarraghy, 

D. C. COLLADAY, 

Attorneys for Plaintiff in Error. 

Colladay, McGarraghy, Colladay & Wallace; 

George P. Barse, 

Attorney for Comptroller of the Currency , 

Of Counsel. 


33 


APPENDIX. 

Section 294, Title IV, Revised Statutes of Arizona, 
1913, Civil Code: j 

“If the bank comptroller on examination of the 
affairs of any corporation, firm or individual do¬ 
ing business as mentioned in this chapter, shall 
find that such corporation, firm or individual has 
been guilty of violating any law of this state or is 
conducting business in an unsafe manner, he shall, 
by an order addressed to the corporation, firm or 
individual offending, direct discontinuance of such 
illegal or unsafe practices, and a conform^ with 
the requirements of law, and with safety and secu¬ 
rity in its transactions; and if any of said Corpo¬ 
rations or persons shall refuse or neglect tcj com¬ 
ply with such order, or whenever it shall Appear 
to the bank comptroller that it is unsafe for iny of 
the said corporations, firms, or individuals to con¬ 
tinue to transact business, it shall be the dlity of 
the bank comptroller immediately to take exclusive 
possession and control of the business of such cor¬ 
poration, firm or individual, and all the property 
and effect thereof, in order to prevent waste or di¬ 
version of assets; to suspend the business of the 
same if not already suspended voluntarily j or by 
legal process, and to hold possession of th^ same 
until the order of court hereinafter mentioned, and 
to immediately notify the governor and tpie at¬ 
torney general of his action; and it is hereby! made 
the duty of the attorney general, upon receiving 
such notification, to immediately commence suit in 
the proper court against such corporation, firm or 
individual, and all the directors or officers thereof, 
to enjoin and prohibit them from the transaction 
of any further business. If upon the hearing of 
the case the court shall find that such corporation, 
firm or individual is solvent and may safely con¬ 
tinue business, it shall dismiss the action, ^nd or¬ 
der that the corporation, firm or individual be re- 
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stored to the possession of the property, but if the 
court shall find that it is unsafe for such corpora¬ 
tion, firm or individual to continue business, or that 
such corporation, firm or individual is insolvent, 
said court shall by its decree order such corpora¬ 
tion, firm or individual into involuntary liquida¬ 
tion, and shall issue the injunction applied for, and 
shall cause the same to be served according to law, 
and shall order the bank comptroller to surrender 
the property of the corporation, firm or individual 
in his possession to a receiver appointed by the 
court for the purpose of liquidation in such pro¬ 
ceeding, under the orders and direction of the 
court. The issuance of the injunction hereinbefore 
provided for shall, by operation of law, dissolve 
any and all attachments levied upon any property 
iof such corporation, firm or individual or any other 
lien or preference made, or suffered thereon within 
four months next preceding the date of the notifi¬ 
cation by the bank comptroller to the governor and 
the attorney general as provided for in this sec¬ 
tion; and no attachment or lien, except for taxes, 
ishall be suffered, levied or created upon any prop¬ 
erty of such corporation, firm or individual after 
the issuance of such injunction, and during the 
process of liquidation. If a receiver be appointed, 
he shall, before receiving from the bank comptrol¬ 
ler the property of the corporation, firm or individ¬ 
ual for purposes of liquidation, execute to the State 
of Arizona, an undertaking, with sufficient sureties, 
in an amount to be fixed bv the court that he will 
well and truly perform all the duties devolving on 
him by reason of such receivership, and that he will 
faithfully discharge the duty of receiver in the pro¬ 
ceeding, and obey the orders of the court therein. 
Every receiver appointed under the provisions of 
this section shall make report of the conditions of 
the affairs under his charge to the bank comptrol¬ 
ler in the same manner as the solvent banks are, by 
law, required to do, and in addition thereto shall 
state the amount of dividends paid, debts col- 
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lected, and the money realized on property s<j)ld, if 
any, since the previous report. The bank comp¬ 
troller shall have the power, and it is hereby made 
his duty to examine the conditions of the affairs of 
every such corporation, firm or individual in liqui¬ 
dation, in the same manner as in case of solvent 
banks, business, and institutions. If any officer 
or employee of any association, corporation,, firm 
or individual solvent, insolvent or in liquidation, 
or if any other person, shall refuse to comply with 
the provisions of this section or disregard or re¬ 
fuse to obey the directions of said bank com ptrol- 
ler given in accordance with the provision of this 
section, such person, officer, or employee shall be 
deemed guilty of a misdemeanor and upon convic¬ 
tion thereof shall be punished by a fine not exceed¬ 
ing three hundred dollars, or by imprisonment not 
exceeding six months, or by both such fine and im¬ 
prisonment.” 

Act of Arizona Legislature (1922), Title 4, Section 
294: 

‘ 4 The stockholders of every banking corporation 
or association shall be held individually responsible, 
equally and ratably, and not one for another, for 
all contracts, debts and engagements, of sucq cor¬ 
poration or association, to the extent of the amount 
of their stock therein, at the par value thereof, in 
addition to the amount invested in such shares of 
stock, and in case of the dissolution or liquidation 
of any bank under the provisions of this act c(r un¬ 
der the laws heretofore in force, the constitutional 
and statutory liability of the stockholders miist be 
enforced for the benefit of the creditors of I such 
bank by the superintendent of banks or by aijy re¬ 
ceiver heretofore appointed under the provisions 
of section 294, Title IV, Revised Statutes of Ari¬ 
zona, 1913, Civil Code, by an action in the superior 
court in the nature of a creditors’ suit or b^ any 
other available action. ’ ’ 
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Title 5, Section 298 of the Code of the District' of 
Columbia provides as follows: 

‘ 4 Banking institutions to be under supervision of 
Comptroller of Currency. All savings banks or 
savings companies, or trust companies, or other 
banking institutions, organized under authority of 
any act of Congress to do business in the District 
of Columbia, or organized by virtue of the laws of 
any of the States of this Union, and having an of¬ 
fice or banking house located within the District of 
Columbia where deposits or savings are received, 
shall be, and are hereby, required to make to the 
Comptroller of the Currency and to publish all the 
reports which national banking associations are re¬ 
quired to make and publish under the provisions of 
sections 5211, 5212 and 5213 of the Revised Stat¬ 
utes of the United States, and shall be subject to 
the same penalties for failure to make such reports 
as are therein provided, which penalties may be 
collected by suit before the Supreme Court of the 
District of Columbia. And the Comptroller shall 
have power , when in his opinion it is necessary; to 
take possession of any such bank or company f for 
the reasons and in the manner and to the same ex¬ 
tent as are provided in the laws of the United 
States with respect to national banks; Provided, 
however; That banking institutions having offices 
or banking houses in foreign countries as well as in 
the District of Columbia shall only be required to 
make and publish the reports provided for in this 
Section semi-annually: And Provided further , That 
all publications authorized or required by said sec¬ 
tion 5211 of the Revised Statutes of the United 
States, and all other publications authorized or re¬ 
quired by existing law to be made in the District of 
Columbia, shall be printed in two or more daily 
newspapers of general circulation, published in the 
city of Washington, one of which shall be a morn¬ 
ing newspaper. (Mar. 3,1901, 31 Stat. 1302, c. 854, 
sec. 713; June 30,1902, 32 Stat. 534, c. 1329; June 
25,1906, 34 Stat. 458, c. 3533.” (Italics Supplied.) 
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IN THE 


®mtetr States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1936. 


No. 6838. 


John F. Moran, Receiver, The Departmental Bank, 

Plaintiff in Error , 

v 

Sydney B. Harrison, Defendant in Error.\ 


BRIEF FOR DEFENDANT IN ERROR. 


Plaintiff in error has fairly and accurately stated 
all of the material facts involved in the consideration 
of this action, and it accordingly appears that ho fur¬ 
ther statement is necessary here. 

However, before passing on to argument of ihe is¬ 
sues involved, defendant in error does wish to re-em¬ 
phasize the following facts. The Departmental Bank 
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was closed on July 14, 1932, by order of the Comptrol¬ 
ler of the Currency, and it was determined at that time 
that the bank was insolvent, and unable to pay its legal 
debts. (R. 2, 7, 9, 11) Further there was in full 
force and effect at that time a statutory provision in 
the State of Arizona, which was the state of incorpora¬ 
tion, which provided that upon liquidation or dissolu¬ 
tion of any bank organized under the laws of that 
State, action to enforce the liability of shareholders 
must be commenced within three years from the clos¬ 
ing of the bank. The original action herein, however, 
was not brought within three years from such closing, 
but was not brought until October 17, 1935, which pe¬ 
riod is of course more than three months over and 
above the three years provided. 

ARGUMENT. 

Without at this time pausing to consider the ques¬ 
tions raised in points one and three of plaintiff in 
error’s brief, defendant in error wishes to pass di¬ 
rectly to the crux of this case. That may be summed 
up into one question just as plaintiff in error has sug¬ 
gested. Namely: “What period of limitations gov¬ 
erns the case, and was the cause of action barred by 
lapse of that period?” Clearly if the action is barred 
by an^ period of limitation then the question as to 
ownership of stock, or the necessity of personal notice 
are immaterial and need not be further considered, 
and it is for that reason that we wish first to discuss 
the matter of limitations. 

In order to determine what period of limitations 
governs it would seem that we must first determine 
the exact nature of the liability itself. In other words 
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is the liability herein sought to be enforced, contrac¬ 
tual, or is it statutory? 

On page 11 of its brief, plaintiff in error “contends 
that the liability here sought to be enforced is con¬ 
tractual and is enforceable without the aid of remedial 
legislation, that the applicable Statute of Limitations, 
therefore, is that of the District of Columbia, arid that 
this action was brought within the applicable statu¬ 
tory period of limitation.’’ Defendant in error, on 
the other hand contends that this liability is purely 
statutory, and therefore must be enforced in accor¬ 
dance with the provisions of the statute which created 
it. 

THE LIABILITY IS STATUTORY. 

That this liability must be considered as statutory 
and not contractual is set forth in the case of Terry 
v. Little , 101 U. S. 216, 25 L. Ed. 864. That case was 
an action brought by a creditor of a defunct; state 
bank against the defendant, as a stockholder in the 
closed institution. No state legislative enactment ap¬ 
pears which created any liability on the part of the 
stockholders, but in Section IV of the Bank’s charter 
it was provided that each shareholder, upon failure 
of the bank should be held liable for its debtfe in a 
sum not exceeding twice the amount of the value of 
their shares in the said bank. The question ariose as 
to the nature of the shareholder’s liability in this mat¬ 
ter and the Supreme Court unqualifiedly stated that it 
was statutory. Their language as found on page 864 
(L. Ed.) follows: 

“The individual liability of stockholders in a 
corporation is always a creature of statute. It 
does not exist at common law. The first thing to 
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be determined in all such eases is, therefore, what 
liability has been created. There will always be 
difficulty in attempting to reconcile cases of this 
class in which the general question of remedy has 
arisen, unless special attention is given to the 
precise language of the statute under considera¬ 
tion. The remedy must always be such as is ap¬ 
propriate to the liability to be enforced. The 
statute which creates the liability may declare the 
purposes of its creation and provide directly or 
indirectly a remedy for its enforcement. * * *.” 

The Supreme Court of the United States also di¬ 
rectly determined this point in the matter of McDon¬ 
ald v. Thompson , 184 U. S. 71, 46 L. Ed. 437, holding 
that this liability is statutory and not contractual. 
This case also presented an action to enforce a stock¬ 
holder’s liability for the debts of a defunct banking 
corporation. The action was brought in Nebraska, 
and the bank involved was a National Bank, wherefore 
no period of limitations is set up in the act creating 
the liability. There were several conflicting statutory 
periods of limitation in Nebraska, dependent upon 
whether or not the action was one arising out of a 
contract, express or implied, or “an action upon a lia¬ 
bility created by statute other than a forfeiture or 
penalty.” 

At page 439 (L. Ed.) the Court said: 

‘ ‘ * * * the case really turns upon the ques¬ 

tion whether the action is upon a ‘contract or 
promise in writing’ or ‘upon a contract not in writ¬ 
ing, express or implied,’ or ‘upon a liability 
created by statute. ’ If the cause of action be upon 
a written contract, the action was brought in time. 
If upon a contract not in writing, or a statutory 
liability, the statute of limitations is a complete 
bar. * * * 


But there was no contract in writing wiljh the 
creditors or depositors of the bank, and non4 with 
the bank itself, to which the receiver codld be 
said to be a privy, except to pay for the stock as 
originally issued. Granting there was a contract 
with the creditors to pay a sum equal to the value 
of the stock taken, in addition to the sum invested 
in the shares, this was a contract created by the 
statute, and obligatory upon the stockholders by 
reason of the statute existing at the time ofj their 
subscription; but it was not a contract in waiting 
within the meaning of the Nebraska act, sinjse the 
writing—that is, the subscription—contained no 
reference whatever to the statutory obligation and 
no promise to respond beyond the amount d)f the 
subscription. In none of the numerous cases 
upon the subject is this court is this obligation 
treated as an express contract, but as one created 
by the statute and implied from the express con¬ 
tract of the stockholders to take and pay for 
shares in the association. Carrol v. Green , 32 
U. S. 509, etc., etc., cites cases.” 

To like effect is the Supreme Court’s holdijng in 
the case of Pollard v. Bailey , 20 Wall. 520, 22 L. Ed. 
376. This case was also an action brought to enforce 
the liability imposed upon stockholders in an insolvent 
banking corporation. The Court in determining the 
nature of the liability imposed said at page 378 (L. 
Ed.): 

“The individual liability of stockholders in a 
corporation for the payment of its debts is always 
a creature of statute. At common law it does not 
exist. The statute which creates it may also de¬ 
clare the purpose of its creation and provide for 
the manner of its enforcement.” 
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This principle further appears in, 3 R. C. L. 396, 
wherein it appears: 

“At common law, aside from this equitable lia¬ 
bility on account of unpaid subcriptions to capital 
stock, the stockholders of a corporation incurred 
n6 personal liability for the debts of the corpora¬ 
tion, and this rule applies to the stockholders of 
banking corporations. ’ 9 

In short, it might be stated that under the common 
law there was nothing as far as the mere relationship 
acquired through the purchase of stock in a banking 
corporation was concerned, which created any super- 
added liability on the part of the stockholder to be 
liable for the debts of the bank. The contract itself, 
carried with it no such obligation, and therefore none 
was imposed by the law. 

Now however, through the force of statute such an 
obligation has been added, although the extent to 
which it applies varies considerably in different juris¬ 
dictions due to the numerous varying provisions in 
effect in those jurisdictions. In one sense it might be 
said then, that when one purchases stock in a corpora¬ 
tion in a jurisdiction where such provisions for lia¬ 
bility prevail he contracts in reference to this added 
liability. However, this is only superficial and is not a 
correct statement. His liability exists not because of 
his contract but because of the statute which imposes 
that liability. 

That this is true can be seen from the effect of the 
case of Hamilton, Receiver, v. Offutt , 64 App. D. C. 385. 
In that case this Court held that unless a liability was 
created by the statute of the state under which the 
bank was organized there could be no liability which 
might be imposed elsewhere. 
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To the further effect that a stockholder’s liability 
is a statutory one and not contractual, defendant in 
error respectfully refers to the following casei: 

McClaine v. Rankin , 197 U. S. 154. 

Page v. Jones (C. C. A. Okl. 1925) 7 F. (2d) 
541. 

First Natl. Bank v. Hawkins , 79 F. 51. 

Meek v. Stein, 5 Fed. Supp. 656. 

STOCKHOLDER’S LIABILITY, BEING A CREA¬ 
TURE OF STATUTE IS DETERMINED B^ THE 
TERMS IMPOSED BY SUCH STATUTE. 

It has been invariably held by our courts, from the 
Supreme Court of the United States, down, that where 
statutes create a new liability, one not known to the 
common law, and also in that statute, or some other 
legislative enactment specifically referring thereto, 
provide a definite period of limiation during which, 
an action may be brought to enforce this newly dreated 
liability, that period of limitations becomes a part of 
the right to bring the action, and not merely part of 
the remedy, and will therefore be recognized po. any 
court in which an action may be brought in kn en¬ 
deavor to enforce the liability. Therefore, if 
riod of limitation has passed, the right itself 
come extinguished and is lost forever, 
other jurisdictions different statutes might 
plied. 

Before viewing concrete applications of 
ciple, defendant in error deems it best to 
foundation by presenting the general law on 
ject as indicated by some of our recognized 
ties. 
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Goodrich on Conflict of Laws, page 170: 

4 4 There are several situations where the effect 
of a limitation statute is to do more than merely 
bar a remedy. While most statutes are construed 
as procedural, it is entirely possible that the stat¬ 
ute of limitations in the jurisdiction where the 
cause of action arose should destroy the right 
itself. This would not be an unusual situation in 
civil law countries. If the statute has run against 
the claim, it would seem that there is nothing on 
which to sue wherever the action be brought. The 

law which has created the right has taken it away. 
* * # 

Statutes creating a cause of action not infre¬ 
quently have some such provision as ‘provided 
that the action be brought within one year.’ The 
limitation of time in which such actions may be 
brought has been construed by the courts as ap¬ 
plicable to the right itself, not the question of 
remedy. After the time has elapsed, the right 
is gone; ‘the limitation accompanies the obliga¬ 
tion everywhere.’ 

A difficult point in this class of cases is to de¬ 
termine whether the limitation is in reality one 
upon the right. If in the same statute or section 
creating the liability, there is little trouble, when 
the time has expired, the right is gone. But the 
rule is not limited to that. The same conclusion 
would be reached if the limitation was in a differ¬ 
ent statute, provided that it was directed to the 
newly created liability so specifically as to war¬ 
rant saying that it qualified the right.” 

For our next consideration let us see Minor on Con¬ 
flict of Laws, page 495. ‘ ‘ So also, if the statute of the 
locud delecti which creates the liability prescribes a 
period within which the action must be brought, this 
is not a mere statute of limitations (and as such to 
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be controlled by the lex fori), but it is a ‘condition im¬ 
posed by the legislature, which qualifies the right of 
recovery, and upon which its exercise depends. : ” 

Story on Conflict of Laws, also accords this general 
proposition. 

Parmele’s Wharton, Conflict of Laws No. 5\40 h: 
“However, where the foreign statute creating a cause 
of action not known to the common law prescribes a 
shorter period in which action may be commenced 
than that prescribed by the law of the place wheire the 
action is brought, the former, the lex loci, governs, 
and no action can be maintained in any jurisdiction , 
foreign or domestic, after the expiration of such pe¬ 
riod, since the limitation is, in such a case, a qualifica¬ 
tion or condition upon the cause of action itself, im¬ 
posed by the power creating the right, and not only 
is action barred, but the cause of action itself is ex¬ 
tinguished, upon the expiration of the limitation pe¬ 
riod. ’ 9 

Now let us see how this principle has been applied 
in actual judicial determinations by our various courts. 

Davis v. Mills, 194 U. S. 451. 

Quoting Justice Holmes: “The general theory on 
which an action is maintained upon a cause which ac¬ 
crued in another jurisdiction is that the liability is an 
obligatio, which having been attached to the person by 
the law then having that person within its power, 
will be treated by other countries as accompanying 
the person when brought before their courts, l^ut, as 
the source of the obligation is the foreign law, the de¬ 
fendant, generally speaking, is entitled to the benefit 
of whatever conditions and limitations the foreign law 
creates. Slater v. Mexican National Railroad, 194 U. S. 
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120. It is true that this general proposition is quali¬ 
fied by the fact that the ordinary limitations of actions 
are treated as laws of procedure and as belonging to 
the lex fori, as affecting the remedy only and not the 
right. But in cases where it has been possible to es¬ 
cape from that qualification by a reasonable distinc¬ 
tion bourts have been willing to treat limitations of 
time as standing like other limitations and cutting 
down 1 the defendant’s liability wherever he is sued. 
The common case is where a statute creates a new 
liability and in the same section or in the same act 
limits the time within which it can be enforced, whether 
using words of condition or not. The Harrisburg, 119 
U. S. 199. But the fact that the limitation is contained 
in the same section or the same statute is material 
only as bearing on construction. It is merely a ground 
for saying that the limitation goes to the right created 
and accompanies the obligation everywhere. The same 
conclusion would be reached if the limitation was in 
a different statute, provided it was directed to the 
newly created liability so specifically as to warrant 
saying that it qualified the right.” 

Whereupon it was held that a Montana enactment 
requiring actions to enforce a special liability (stat¬ 
utory) imposed upon directors of corporations to be 
brought within three years, was a condition and not a 
mere remedial characteristic, and that such condition 
adhered to the right and went with the directors into 
all jurisdictions. In other words, such limitations go 
to the right, and not merely to the remedy, and are 
therefore more than mere procedural questions, as 
has been urged by the plaintiff in error in the case at 
bar. 

Fourth National Bank v. Franklyn, 120 U. S. 

747. 
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This was an action brought originally in a New lij ork 
District Court to enforce a statutory liability against 
the directors of a Rhode Island Corporation. 

At page 758, the court said: “In all the diversity 
of opinion in the courts of the different states, upon 
the question how far a liability, imposed upon stock¬ 
holders in a corporation by the law of the state which 
creates it, can be pursued in a court held beyond the 
limits of that state, no case has been found in which 
such a liability has been enforced by any court , With¬ 
out a compliance with the conditions applicable to it 
under the legislative acts and judicial decisions of the 
state which creates the corporation and imposes the 
liability. To hold that it could be enforced without 
such compliance would be to subject stockholders re¬ 
siding out of the state to a greater burden than do¬ 
mestic stockholders. ’ ’ 


Andrews v. Bacon, et al., 38 Fed. 777. 


This was an action to enforce a stockholder’s (lia¬ 
bility. The corporation involved was created ui^der 
the laws of the state of New Jersey. j 

“Suits at law or in equity in the circuit court) by 
creditors of a corporation to enforce the liability of 
stockholders under a state statute are governed^ by 
the statute of limitations of the state, and a liability, 
to be enforceable must be in compliance with the Con¬ 
ditions applicable to it under the legislative acts knd 
judicial decisions of the state which creates the Cor¬ 
poration and imposes the liability. Bank v. Frank- 
lyn, 120 U. S. 747, 7 Sup. Ct. Rep. 757. This c^se, 
therefore, is governed by the statute of limitations of 
New Jersey, and the interpretation put upon the stat¬ 
ute by the highest court of the state.” 
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A further typical example of recognition of this 
principle is seen in Pulsifer v. Greene, 96 Me. 438, 
which case presents both sides of the picture, namely 
the rule that where no period of limitations is attached 
to a statutorily created liability, then the law of the 
forum applies. 

This was an action brought in Maine on a Kansas 
created liability. It was held that the Maine statute 
of limitations governed because the statute creating 
the liability contained no qualifications or restrictive 
conditions. 

Per Curiam: “It is not claimed that a pure statute 
of limitations of a foreign state has extra-territorial 
.force, but it is urged that this ‘being a liability created 
by statute other than a forfeiture or penalty’ para¬ 
graph 4095 operates as a special statutory limitation 
and altogether extinguished the right at the expira¬ 
tion of three years from (the date) February 4, 1895, 
when the cause of action accrued. (Par. 4095 above 
mentioned is the general state statute of limitations 
of Kansas). Whether this particular limitation of 
time is to be regarded as a part of the general statute 
of limitations must be determined from the language 
employed, and from the connection in which it is used. 
‘If the same statute that creates the remedy prescribes 
the time within which the action thereon must be 
brought, it is generally construed as imposing that 
period for the prosecution of the remedy is a condi¬ 
tion for prosecuting it at all. It becomes a part of 
the right itself , and is governed by the same law that 
regulates the right in other respects. But if the pe¬ 
riod of limitations is not prescribed by the same stat¬ 
ute which confers the right, but is found in a general 
statute, the general principle applies, and it becomes 
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a law relating to a remedy, which will have no extra¬ 
territorial force. Minor on Conflict of Laws , No. 
210 ” 

This principle has also been set forth generally in 
Riding Case Law, and we find in Volume 3, pag e| 397 
as follows: Banks, Statutory and Constitutional Pro¬ 
visions . “As a general rule at the present time it is 
provided either in the charter of banking corpora¬ 
tions or by general statutes that the stockholders khall 
be liable to a certain extent for the debts of the Aank, 
and generally to the amount of or double the amount 
of their stock. Such statutes, being in derogation of 
the common law, should be strictly construed, and 
courts will not carry the liability beyond the plain pro¬ 
vision of the statute, and if the statute is susceptible 
of more than one construction, it should receive!that 
imposing the lightest burden.” 

5 Ruling Case Law, 70 Conflict of Laws: Extra¬ 
territorial Liability of Stockholders: “* * * * 
erally speaking, where the liability is imposed by 


gen- 

stat¬ 


ute, though the question is a more difficult one, if the 
intent of the legislature of the state in which the cor¬ 
poration is organized is obviously to impose an Abso¬ 
lute liability analogous to, though less in extent phan, 
that to which copartners are subject, the courts of 
other states will grant their assistance for the purpose 
of enforcing that liability, for the reason that ih. all 
such cases the liability is personal, and, following the 
person, may be enforced as other personal obligations 
are enforced. It is provided, however, that relief in 
such cases must conform to the course of procedure 
in the place where the individual sought to be charged 
is found, and further, that its enforcement doe^ not 
contravene the established public policy of the juris- 
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diction of the forum. The theory of these cases is 
that when a person becomes a stockholder in a cor¬ 
poration organized under the laws of a foreign state, 
he contracts in reference to all the laws of that state 
which enter into the constitution of the corporation; 
hence the extent of his individual liability, as a share¬ 
holder, 1 for corporate debts, must be determined by 
the laws of that state; and the statute in such cases 
measures the right. 

17 Riding Case Law, 146, Limitation of Actions; 
Stockholders’ Liability in General: 6 1 Owing to the 
lack of uniformity in the various statutes relating to 
stockholders’ liabilities for corporate debts, there has 
necessarily arisen a conflict as to the character of the 
liability thus imposed, whether primary or secondary, 
and according as this question has been determined 
by the different jurisdictions must depend to a great 
extent the determination of the question of when the 
statute of limitations commences to run. Of course 
if the enactment creating the liability designates the 
time when the right of action accrues this will control 
as to the running of the statute of limitations. 

Turning again to concrete application of these prin¬ 
ciples defendant in error wishes to next refer the 
Court to the case of Brunswick Terminal Co. et al v. 
National Bank of Baltimore, 99 F. 635, Affirmed 192 
U. S. 386. This case presents a situation exactly par¬ 
allel to the one presented in the case at bar, and has 
been cited with approval in practically all of our re¬ 
cent ^Stockholders cases,” of which there have been 
several 'since the ‘ 4 Bank Holiday.” The action here¬ 
in was brought in the state of Maryland to enforce 
a statutory liability imposed upon stockholders in a 
Georgia Corporation. The defense was that the ac- 
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tion was barred by the Maryland statute of limita¬ 
tions. In replication, it was urged that the matter 
was not governed by the Maryland statute of limita¬ 
tions but by the Georgia statute under which ilie lia¬ 
bility had been created. The Georgia statute pro¬ 
vided for a twenty year period, and that peribd had 
not elapsed prior to the commencement of this action. 
The court in its opinion reviewed many earlier cases, 
and finally decided in favor of the Georgia statute, 
and said as follows at page 636: 

“The single question to be determined in tils case 
is whether the statute of limitations of the ^tate of 
Maryland or of the state of Georgia applies to the 
claim sued on. The merits of the case were not 
touched upon by the decision of the lower court, 
and it is not the purpose of this court to express any 
opinion thereof. It is a general rule, too well settled 
to admit of serious controversy at this late day, that 
the remedies, as distinguished from the rights of the 
parties, are determined by the law of the foriim, and 
that the statutes of limitations are part of the Remedy, 
and not of the laws affecting rights. (Cites cases.) 
There are, however, exceptions to this rule; lone be¬ 
ing where a statutory liability is sought to be enforced, 
and the statute prescribes the period of limitations. 
In this case the general rule, adopting the statutes of 
limitations of the forum, is departed from, £,nd the 
limitation prescribed by the act fixing the liability is 
applicable. Indeed, this principle was recognized by 
the learned judge in the court below in his opinion, 
but he proceeded upon the theory that there was no 
statute of the state of Georgia fixing the liiaitation 
in actions to enforce stockholders’ liability. This, it 
seems, was a mistake, and that there existed such a 
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statute. Code Ga. 1882, Par. 2916 (Code, 1895, Par. 
3766), is as follows: “ ‘All suits for the enforcement 
of rights accruing to individuals under statutes, acts 
of incorporation, or by operation of the law, shall be 
brought within twenty years after the right of action 
accrues.’ 99 (Italics ours.) 

This statute in our opinion, governs this case, and 
not the Maryland statute. It is exceedingly broad in 
its terms, and is expressly made applicable to suits 
for the enforcement of rights accruing to individuals 
under statutes and acts of incorporation. This stat¬ 
ute has been construed by the Supreme Court of the 
state of Georgia, and by it held applicable to causes 
of action arising under acts of incorporation in that 
state. Insurance Co. v. Davis, 63 Ga. 471 * * 

“The rule recognizing the statute of limitations of 
the state passing the act under which the liability 
sought to be enforced arises, in cases of statutory lia¬ 
bility, where there is a period of limitation prescribed, 
and has been frequently followed by the federal and 
state coutts. (Cites cases.) The reason upon which 
this line of decisions is based is that in the enforce¬ 
ment of a liability not existing at common law, and 
arising by virtue of a statute the right, as well as the 
mere remedy, is involved, and that to the statute in 
question alone, as construed by the courts of the state 
of its passage, can resort be had, either in the matter 
of the ascertainment of rights arising thereunder, or 
remedies provided thereby. The statute itself pre¬ 
scribed just what right it gives, and it can likewise 
provide the remedy for its enforcement, and the time 
within which it shall be operative. The Harrisburg, 
supra , was an admiralty proceeding in the United 
States District Court for the state of Pennsylvania, 
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in which the liability sought to be enforced wjas one 
arising under the statutes of the state of Massachu¬ 
setts, occasioned by the wrongful death of the libellant; 
and the Supreme Court, speaking through Mr. Chief 
Justice Waite, said: 

“ 4 The statutes creates a new legal liability, with 
a right to a suit for its enforcement, provided Uhe suit 
is brought within twelve months, and not otherwise. 
The time within which the suit may be brought op¬ 
erates as a limitation of the liability itself as created, 
and not of the remedy alone. It is a condition attached 
to the right to sue at all. No one will pretend that the 
suit in Pennsylvania or the indictment in Massachu¬ 
setts could be maintained if brought after the [expira¬ 
tion of the year; and it would seem to be clejjir that, 
if the admiralty adopts the statute as a rule bf right 
to be administered within its own jurisdiction, ^t must 
take the right subject to the limitations whibh have 
been made part of its existence. It matters r ot that 
no rights of innocent parties have attached during the 
delay. Time has been made of the essence of the 
right, and the right is lost if the time is disregarded. 


The liability and the remedy are created by tlje same 
statutes, and the limitations of the remedy are, there¬ 
fore, to be treated as limitations of the right.’ ^ 

The Harrisburg was a case seeking to enforce a lia¬ 
bility arising under the statute for wrongful death, 
and most of the cases last above cited are of the same 
character, though not all of them, notably F\lash v. 
Conn, Bank v. Franklyn, and Andrews v. Bacon, the 
latter case being almost a counterpart of the {present 
one. But we perceive no good reason why the same 
general doctrine applicable to cases of liability aris¬ 
ing under a statute should not apply to cases like the 
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one now under consideration, where it is sought to im¬ 
pose upon stockholders in a corporation a personal 
liability. Such a liability is unknown to the common 
law, and exists only by virtue of the statute, and the 
limitation of the right imposed by the statute controls 
in the matter of its enforcement. In Pollard v. Bailey, 
20 Wall. 526, 527, 22 L. Ed. 378, Mr. Chief Justice 
Waite, in discussing the doctrine of the individual lia¬ 
bility of the stockholders in a corporation for the pay¬ 
ment of its debts, thus states it: 

“ ‘The individual liability of stockholders in a 
corporation for the payment of its debts is always 
a creature of statute. At common law it does not 
exist. The statute which creates it may also de¬ 
clare the purpose of its creation, and provide for 
the manner of its enforcement. The liability and 
the remedy were created by the same statute. 


Whereupon the court then went on to discuss sev¬ 
eral other cases cited therein and finally concluded 
that there was not merit to the defendant’s conten¬ 
tion that the period of limitations of the forum should 
control, holding rather that the law of the place of the 
creation of the liability governed such cases and ruled 
accordingly. This case was subsequently affirmed by 
the Supreme Court of the United States (192 U. S. 
386), and that court said: 

“This additional liability of a stockholder de¬ 
pends on the terms of the statute creating it, and 
as it is in derogation of the common law, the stat¬ 
ute cannot be extended beyond the words used.” 

Turning then to our own jurisdiction, a review of 
the authorities of the District of Columbia does not 
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reveal any case which directly determines the issues 
presented by the case at bar, however, there i]s a suf¬ 
ficient crystallization of the principles hereinbefore re¬ 
ferred to, and relied upon by defendant in error to be 
found in the recent cases of Hamilton, Receiver, v. 
Offutt, et al., 64 App. D. C. 385, and Hamilton, Re¬ 
ceiver, v. Bergling, 64 W. L. R. 794 (No. 6641), decided 
May 25, 1936) to warrant a consideration of these 
cases herein. 

The Offutt case, it will be recalled, was an action to 
recover an assessment upon stockholders in the Poto¬ 
mac Savings Bank. This bank had been chartered un¬ 
der the laws of the state of Virginia, which laws did 
not provide for double liability of stockholders. It 
was urged by the receiver, therein, just as it is here, 
that it made no difference what the state law[s in the 
state of incorporation provided, that in and by virtue 
of Title 5, Section 298, of the District of Columbia 
Code, the receiver appointed took control to tne same 
effect and extent as in the case of a National Bank, 

I 

wherefore stockholders were liable for assessment, be¬ 
cause such assessment is provided for in the case of 
National Banks. This court held otherwise, holding 
that all such questions as double liability, limitations, 
etc., were creatures of statute and to be determined 
by the statute creating the same. There was a hesi¬ 
tancy to extend any receiver’s power beyond the clear 
import of the Code provision. 

The court then held that our law does not create the 
liability. It is created by the law of the staj;e of in¬ 
corporation. In this connection it was said: 

“It is fundamental that the liability of ja stock¬ 
holder is determined by the charter of inf^orpora- 
tion and the laws of the state in which inborpora- 

i 
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tion is had. In Morawetz on Corporations (2nd 
Ed.), Par. 874, it is said that the rule is, if the con¬ 
stitution to which a corporator has agreed does not 
provide for individual liability to creditors, he 
cannot be charged with individual liability any¬ 
where. But while this is true as a general propo¬ 
sition, it is also true, as is stated by Mr. Justice 
Brewer in Pinney v. Nelson, supra, the parties 
in making a contract may have in view some other 
law than that of the place of incorporation, and 
when this is so, the other law will control. And 
this brings us back to our original query, whether 
the District of Columbia law imposes double lia¬ 
bility. In the view we take of the question, it 
should be answered in the affirmative only in the 
event the statute which it is claimed creates it is 
clear and unambiguous, for the double liability of 
the shareholders of a corporation depends on the 
te'irms of the statute creating it; arid as such a 
statute is in derogation of the common law, it 
cannot be extended beyond the words used . 
Brunswick T. Co. v. National Bank , 192 U. S. 386, 
24 Sup. Ct. 314, 48 L. Ed. 491.” 

M In our opinion, section 298 of the Code, supra, 
which authorizes the Comptroller to take posses¬ 
sion of an insolvent state bank in the District of 
Columbia for the reasons and in the manner and 
to the same extent as is provided by the laws of 
the United States with respect to national banks, 
refers to procedure rather than to substantive lia¬ 
bility. Unquestionably, we think, it incorporates 
all the national bank acts which have to do with 
the machinery of administration in the case of in¬ 
solvent banks and gives to the Comptroller the 
same control and management of an insolvent 
state bank operating in the District of Columbia 
as in the case of national banks. It likewise in¬ 
cludes all provisions for the collection of debts 
and the distribution of assets, and as well the en¬ 
forcement of the liability of stockholders. But the 
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language of the R. S. Par. 5151, as ahiended, 
which is the section of the general law establish¬ 
ing double liability of bank stockholders is by its 
terms confined to national banks, and there is 
nothing in the D. C. Code, 1929 T. 5, Pir. 298, 
which will sanction our reading it into tliat sec¬ 
tion. * * [ 

‘ 4 In view of this and what we have already said, 
it is hardly necessary to add that we are unable 
to find in the D. C. Code T. 5, Par. 298, any words 
creating the liability claimed, or to find by nec¬ 
essary implication that the section plainly and con¬ 
vincingly adopts the national banking law of dou¬ 
ble liability. To the contrary, we think it does 
not, and consequently, we hold that the law of 
Virginia by which this bank was created governs 
in measuring the liability of the appellees, as 
stockholders. ’ ’ 

Hamilton, Receiver, v. Bergling, supra, presents an 
action brought by the receiver of the Seventh Street 
Savings Bank to recover an assessment levied against 
the stockholders of that institution. The bank was 
organized under the laws of the state of Virgmia, and 
the suit was brought in two counts, one based upon 
the liability of a stockholder by virtue of section 298, 
Title 5, of the 1929 Code for the District of Columbia, 
and the other based upon the liability imposed by the 
Constitution and laws of the state of West Virginia. 

A demurrer to the first count was sustained, based 
upon this Court’s ruling in the case of Hamilton v. 
Offutt, supra, in which it was held that no liability is 
created by the District of Columbia Code provision. 

This leaves then, recourse only to the West Virginia 
enactments, and by virtue of those enactments it is 
provided that stockholders in banks organized under 
the laws of this state “ shall be liable to the creditors 
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of the banking institution, on obligations accruing 
while he is a shareholder, to an amount equal to the 
par value of the shares of stock held by him. ’’ 

This Court then held that recourse must be had to 
the West Virginia statute, and that its provisions 
alone, regulated the liability of the shareholder. 

“We think the rule announced in the Hamilton- 
Offutt case controls in this, and we must, there- 
fofe, have recourse to the laws of West Virginia 

to determine the liability of the stockholder here. 

# * * 

“We think this decision of the Supreme Court 
of Appeals of West Virginia declaring the law of 
that state, when read in connection with the rule 
announced by us in Hamilton v. Offutt, is decisive 
of the question here. This follows, we think, from 
the fact that there was, as we have shown, at the 
time in question no statute in the District of Co¬ 
lumbia creating double liability in the case of a 
stbckholder of a foreign bank doing business ex¬ 
clusively in the District. In the absence of such a 
statute, the liability of the stockholder is deter¬ 
mined by the charter of incorporation and the laws 
of the state in which the incorporation is had. 
Morawetz on Corporations (2nd Ed.) Sec. 874. In 
West Virginia, by the terms of the Constitution 
and by the statute law, there is a contingent lia¬ 
bility—a liability dependent upon showing that the 
debts for which the assessment on the stockholder 
is made accrued while he was such a stockholder.’’ 

The proposition which defendant in error is urging 
here is by no means a new or novel proposition of law. 
It is a principle which probably had its origin in the 
“Death by Wrongful Act Statutes,” and has ever 
since that origin been adapted to a growing number 
of applicable situations. Under the common law, 
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there was no recovery for the death of one occasioned 
through the negligent act of another. Howeveif, as a 
result of statutory legislation, recovery has been al¬ 
lowed. It has always universally been held neverthe¬ 
less, that such recovery will be allowed only upon the 
conditions, and subject to the limitations imposed by 
the statute providing for such recovery. And these 
conditions and limitations follow the action into all 
jurisdictions, for the reason that they have beejn held 
to be matter of substance or right, and not merely 
matters of procedure, as plaintiff in error is herein 
urging. 

This is indicated in the case of Weaver v. B. & 0. 
R. R. Co ., 21 D. C. 499, which was an action brought 
in the District of Columbia to recover for a death oc¬ 
curring in West Virginia. The West Virginia statute 
allowed a two year period of limitations for siich ac¬ 
tions, while our statute provided for a one year pe¬ 
riod. 

The Court held: | 

“If the law of any other jurisdiction ijad al¬ 
lowed suits of this sort to be brought within five 
years, yet the widow going into that stat^ from 
West Virginia, could not sue after two yeai’s. At 
that time her right of action would he gone abso¬ 
lutely and the cause of action would be extin¬ 
guished.” 

CASES CITED BY PLAINTIFF IN EEROp. 

It is respectfully submitted that the cases cited by 
the plaintiff in error in its brief do not truly touch 
upon the real issue involved in our present case. A 
careful examination of every case referred to by plain¬ 
tiff in error reveals that not a single one of thepa pro- 
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duces any judicial determination of the question as to 
which statute of limitations should apply in a situa¬ 
tion such as the one with which we are confronted. 
This lack of authorities, however, is attempted to be 
offset by the citation of numerous cases which hold 
that a stockholder by purchasing stock in a banking 
organization does not acquire any vested right in any 
particular mode of procedure, and that the law of the 
forum will accordingly apply. Defendant in error 
concedes that. However, it is our contention that this 
case comes within the exception to the general rule 
and that the statute involved herein goes to the sub¬ 
stance and not merely to the remedy, and accordingly 
becomes a matter of right and not one of remedy. 
Again a study of the cases cited by plaintiff in error 
fails to show any refutation of this proposition. They 
have, on the other hand, indicated many other types 
of procedural matters which the courts have quite 
properly held need not be accorded extra-territorial 
recognition. 

We do dispute the law as set forth in Henley v. 
Myers, 215 U. S. 373; Converse v. Hamilton, 224 U. S. 
243, and Woodbine Savings Bank v. Shriver, 285 U. 
S. 467. However, each and everyone of these cases 
deals with procedural matters, matters that are con¬ 
cerned merely with remedy and not with substance. 
This distinction has been .noted and carefully fol¬ 
lowed by this Court as can clearly be seen by contrast¬ 
ing the cases of Harper v. Moran, 64 App. D. C. 210, 
and Washington Loan and Trust Co. v. Allman, 63 App. 
D. C. 116 on one hand, and those of Hamilton v. Berg- 
ling, 64 W. L. R. 794, and Hamilton v. Offutt, 64 App. 
D. C. 385, on the other. The former are concerned 
with procedural questions, while the latter are con¬ 
cerned with matters of right. 
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Plaintiff in error has relied most strenuously dn the 
Allman case, supra, however it appears to defendant 
in error that this Court in that case indicated t|iat it 
should follow limitations imposed by the Arizonb. leg¬ 
islature, provided that the same are still in full force 
and effect. We find the following language: 

4 4 Hence, if it be conceded that under the* Ari¬ 
zona lavr as it was prior to 1928 the shareholders’ 
liability could only be enforced by a receiver ap¬ 
pointed pursuant to the provisions of the l^ws of 
that state, the limitation no longer exists since, 
as we have seen, the Legislature, as it h^d the 
right to do, has struck down the limitation and 
provided specifically that the liability may be en¬ 
forced by ‘any receiver,’ and this change we think, 
applies to the case of shareholders who purchased 
before its enactment equally with those who pur¬ 
chased after. ’ ’ 

Plaintiff in error has further stated that “Should it 
be held, perchance, that the time of accrual of the cause 
of action is governed by Arizona law, it shohld be 
noted that in Button v. 0. S. Stapley Co., 40 Arizona 
79, and in Re Bank of Winslow, 36 Arizona 507, the 
Arizona rule is stated to be that the determination 
that the bank’s assets are insufficient to meet its lia¬ 
bilities marks accrual of the cause of action to enforce 
the liability of shareholders for assessment.’’ We 
agree heartily with that proposition for that deter¬ 
mination took place on July 14, 1932, when the Comp¬ 
troller of the Currency determined that the bank was 
insolvent and unable to pay its legal debts. (R. 2.) 
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CONCLUSION. 

The lower Court did not commit error in finding for 
the defendant. A consideration of the authorities 
herein referred to clearly indicates that the liability 
upon w r hich this action is based is a liability unknowm 
to the common law, and one which is properly termed 
as having been created by statute. It exists and en¬ 
dures onlv bv virtue of that statute which created it, 
and cannot be extended beyond the limits imposed by 
its creator. 

Can there be any doubt that this is true? The very 
act which provides this liability also states that it is 
a “constitutional and statutory liability.” This be¬ 
ing so; are we going to attempt to “blow hot and cold” 
at the same time? Are we going to honor section one 
of the statute and thereby hold a stockholder liable 
for the debts of a corporation, and then dishonor par¬ 
agraph two of the same statute? 

We respectfully submit that we should not. Para¬ 
graph two became just as much a matter of right to 
the stockholder as paragraph one did to the creditors 
of the corporation. The stockholder is entitled to rely 
on that provision just as strongly as the creditors of 
the corporation are entitled to rely on the provision 
favorable to them. 

There is no ambiguity in the wording of the statute. 
It provides quite plainly, “The action to enforce such 
liability shall be commenced within three years after 
the closing of such bank, and may be commenced im¬ 
mediately upon closing of the bank if, in the judgment 
of the superintendent or receiver, the assets of such 
bank are insufficient to meet its liabilities.” This lack 
of assets was apparent on July 14, 1932, and there 
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has certainly been no reason shown for delaying com¬ 
mencement of this action until October 17, 1935. 

A stockholder residing in Arizona should certainly 
not be entitled to receive a greater consideration than 
one resident in the District of Columbia. However, 
such would be the result under any other holding than 
the one of the lower court herein. 

It is submitted that this case clearly presents the 
picture of the statutory creation of a new liability, and 
that the liability is plainly limited by the terms c(f the 
statute which created it. For that reason wheii the 
period of limitation is passed, the liability has gone 
forever, as the statute which created it has als^) de¬ 
stroyed it, and there is nothing left on which an Action 
can be sustained. 

Respectfully submitted, 

Harry L. Ryan, Jr., 
Attorney for Defendant in 



